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AMERICAN SOCIETY OF ASSOCIATION EXECUTIVES = 1575 EYE STREET, N.W. » WASHINGTON, D.C. 20005

Mareh 2, 1881
MEMO TO: All ASAE Mcmbers

FROM: - Jim Low and John \"_‘ickerman

el il .. GOVERNMENT RELATIONS UPDATE

FOREIGN C‘ONVI‘N’I‘IONS - The Treasury I)epartmenf expects to propose regulatlons
governing the new foreign convention law sometime this year. ‘We regard this as a
welcome development, since the new law, while a great improvement over the old
"602", has some grey areas which can only be resolved by regulation.

We will keep you posted  on .developments in this area, and ASAE will have comments
on the regulations when they are published. :

TREASURY ISSUES (e)(9) REGS — Despite almost uniform opposxtlon from every interested
group, the Treasury Department has adopted regulations which will adversely affect
nearly every association (c)(9) insurance trust.

The regulations were delivered to the Federal Register on December 30 and became
effective January 1, giving associations no opportunity to bring their trusts into compliance
before the effective date. This rush to pu’b]ish looks somewhat suspicious when you
.consider that Tr easury has waited 52 2 years to issue regs

The worst p[‘OVlblOl‘l in the new regs is the requirement that a (c)(9) trust must be
composed of participants sharing a common employment and geographic bond. Treasury
makes it clear that a national field of membership will not satisfy the requirement, so
(e)X9) trusts maintained by national associations for their members are now taxable. In
addition, the regs tax any trust Wthh discriminates in’ favor of one class of employees,
such as executives,

The new regs also provide that any (e)(9) trust not subject to Title 1 of ERISA muqt be
controlled by the participants. In other words, a trust operated by an association for
its employees, or employees- of members, would have to be "controlled" by individuals
who in most cases have no. responklblhty for fmancmg or admlmsterlng the trust.

These are bad regulations, and should be withdrawn. ~ If your association has a (e)9)

_trust, you should take .the following actions: write to The Hon. John E. Chapoton,

Assistant Secretary for Tax Policy, Department of the Treasury, Washington, D.C. 20220,
and to the Hon. Roscoe Egger, Commissioner, Internal Revenue Service, 1111 Constitution
Avenue, N.W., Washington, D.C. 20224. Tell them that the 501(c)(9) regulations, which
were unanimously opposed by interested organizations, were issued at the last moment

by the Carter Administration. Give examples, if you have them, of how the regs will
affect your association, and ask that the regs be withdrawn, so the new Administration

will have an opportunity to study them and come up with new and more workable proposals.

Send copies of your letters to John Viekerman at ASAE.
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- IRS FINAL REGULATIONS ON VOLUNTARY EMPLOYEES' BENEFICIARY ASSOCIATIONS

26 CFR Part 1 . )
(T.D.7750)

Income Tax; Taxable Years Beginning
After December 31, 1954; Voluntary
Employees’ Beneficlary Associations

AGENCY: Internal Revenue Service

SUMMARY: This document contains final

employees’ beneficiary associations. .-

" The regulations provide guidance - -
meeded ta determine whetheran |- - . - -

organizaiion is a veluntary employees® -

Internal Revenue Code of 1954, as
amended, and therefore exempt from
federal income tax.

DATE: The regulations are, with certain
exceptions effective for taxable years
beginning after December 31, 1954.
FOR FURTHER INFORMATION CONTACT:
Kimley R. Johnson of the Employee

-Plans and Exempt Qrganizations

Division, Office of the Chief Counsel,
Internal Reverive Service, 1111 -
Constitution Avernue, N.W., Washington,
D.C. 20224 (Attention: CC:LR:T) (202-
-566-6212, nat a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

On July 17, 1980, the Federal Register
published proposed amendments to the
Income Tax Regulations (26 CFR Part 1)
under section 501(c)(9) of the Internal
Revenue Code of 1954 (45 FR 47871), as .
amended by section 121 of the Tax
Reform Act of 1969 (83 Stat. 541),
concerning voluntary employees'
beneficiary associations, Approximately
'240 ccmmenls were received; a public
hearing was held on October 14, 1980.

- After consideration of all comments
- regarding the proposed regulations those
-regulations are adopted as revised by

this Treasury decision.
Control by Employees

‘Almost all comments requested
deletion or modification of the provision -
of the proposed regulations which

-required that an association be

controlled by its membership, or by
independent trustee(s), or by trustees or .

.other fiduciaries at least some of whom

are designated by, or on behalf of, the
membership. In response to these
comments, many of which painted out
that section 501(c)(9) organizations are
generally subject to the provisions of
Title I of the Employee Retirement

. " ol ERISA are so designed as-to ensure. .

‘standirds of conduct forplam -7
.. Bdiciaries, . . ¢ oo

_published in the Federal Registeron’.. =

E Membershi.
. proposed in 1969, attracted little adverse - P

46 FR 1719, Jan. 7, 1981

Income Security Act of 1974 {(ERISA),

the proposed regulations have been
_amended to pmw‘ae thal employee

‘welfare benefit plans within the scope of

Parts T and 4 of Title Lof ERISA will be

cogfﬂf%!@_b_e_cmwnd-by—
© -in ,g_mls_mmme reporting and

disclosure requirements of Part 1 of Title _

that employees.ate informed of the- -
status of the association's benefit plan,

. The fiduciary standards set out in Part 4 -
- of Title-Fof ERISA protect the-interests: - -

of parficipants by establishing -

- The proposéd regulations also are -
revised to indicate more clearly that

where the designation of the trustee(s)
of a collectively bargained plan is the
result of the collective bargaining .
process, the plan is deemed to meet the
control requirement of the regulations.
Where a plan is negotiated through
collective bargaining, but the employees’
bargaining agent has not bargained for
the right to participate in selection of the
trustee and the trustee therefore is

_designated by the employer, the control

requirement also will be considered
satisfied. In addition, a financial
intermediary such as a bank, acting in a
fiduciary capacity, generally will be
considered to be an independent trustee

‘Disproporttionate Benefits

- A number of comments suggested that

the rule against discrimination in the
provision of benefits has no basis in the
statutory language of or legislative

" history to section 501{c)(9) and _
requested deletion or modification.of .

that rule. However, substantially the -

* same provision eppeared in the 1969

version of the proposed regulations, . .
January 23, 1969. That provision, when

comment from the public. In addition, .

. . the Tax Reform Act of 1969, enacted

nearly one year-after the 1969 notice . ..
‘was published, amended section
501(c)(9) and related provisions in
several respects. Despile these revisions

- to section 501(c)(Q), Congress, in the Tax
-Reform Act of 1969, neither changed nor

commented on this aspect of the
proposed regulations.

The antidiscrimination provision is
retained but clarified. First, the
regulalions recognize that, in
determining whether a plan

discriminates in eligibility for
membership (or for a particular benefit),
the failure to cover employees
represented by a collective bargaining
agent who in the collective bargaining
process has eschewed membership {or a
particular benefit) need not be taken
into account. In addition, the regulations

indicate that while an employer-funded _ .

organizalion may nat restrict . ..

" membership or eligibilily’ for benefilsto .

officers, shareholders, or highly -
compensated employees of the .. ...

employer, section 501{c {9} organizations- - - - .. -
- meed not comply with antidiscrimination. -~ ... . .
© refes as stringent-as-those thatapply to- -
qualified pension trusts describedin.- - - -+ -~

section 401 of the Code. The final"
regulations provide. however, that
section 501(c)(9) organizations.that are
employer-funded-may not provide
disproportionate benefits to officers,
shareholders, or highly compensated
employees of the funding employer. This
rule is the same as that contained in the
1969 proposed regulations. On the other
hand. these final regulations indicate a

-variety of circumstances under which

benefits will nat be considered
disproportionate. In particular, they
indicate that for certain kinds of .
benelfits, such as life insurance or
disability benefits, the provision of
benefits in amounts that are a uniform
percentage of compensation of covered
employees will nat be considered
disproportionate.

In response to several comments, the
final regulations have been revised to
indicate that, where a plun does not
discriminate in eligibility for benefits,
the fortuitous payment during any year
of disproportionate benefits lo officers. .
shareholders, or highly compensated
employces, because, for example, such
individuals as a group.suifered more - -
adverse experience during the year, will -
not be cansidered disproportionate. .

Several comments requested deletion -
of the provision that restricts.
membership in voluntary employecs"

- beneficiary associations in the multiple

employer context (so-called “multi-
employer trusts”) to those engaged in
the same line of business in the same
geographic locale. This provision is
retained. First, section 501(c)(9) provides -
for the exemption of associations of
employees who enjoy some employment
related bond. Allowing section 501(c)(9)
to be used as a tax-exempt vehicle for
offering insurance products to unrelated
individuals scattered throughout tha
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country would underminc those
provisions of the Internal Revenue Code
that:-prescribe the income tax treatment
of insurance companies. Second. it is the
position ol the Internal Revenue Service
that where an organization such as a

‘national trade associalion or business

leogue exempt from taxalion under
seclion 501(c){G) operales a group
insurance program for its members, the
organization is engaged-in an unrelated
trade or business. See Rev. Rul. 66-151,
19661 C.B. 152; Rev. Rul. 73-386, 19732
C.B. 191; Rev. Rul. 78-52, 19781 C.D. 166.

"To allow trade associalions to provide

insurance benefits through a trust
exempt under section 501(c)(9) would -

- simply facilitate circumventien of the
unrelated trade or business income tax |

otherwise applicuble to such -
organizalions.
A number of comments suggested that

‘the regulations as proposed would
. prohibit the qualification of plans that
“cover.only retired employecs. The
" regulations as adopted are clarified 1o

indicate that retired members are
considered to be employecs if the retired
member was at one time an aclive
employee. :

Life, Sick, Accident, or Olhcr Benefils
The regulations are clarilied to

* provide that the definition of a

dependent for purposes of the provision
of Lenelits under section 501(c){9) is not .

‘necessarily identical to the definition of

a.dependent under section 152(a).
Qualified benefits may be provided to a
minor or student child of a member or
member’s spouse, or to any other minor
child residing with the member, even if
the support test of section 152(a) is not
met.

“Because of uncertainty. on the point, it
is specilically noted that the regulations
as proposed and as adopled by this
Treasury decision permit a section
501(c)(9) organization that receives
employer funding to use insurance
policies involving cash values only
where the policies are part of a plan of
so-called “group-permanent” life
insurance subject to section 79 and the
regulations thereunder. In addition, the

. revised regulations indicate that

collectively bargained trusts may |
provide, by reason of section 302(¢)(5) of

- the Labor Management Relations ‘Act of
1947, legal service benefits and

scholarships lo dependents. Such trusts
may-nol, although permitled to do so by
seclion 302(c)(5), provide any benefit
that is similar to a pension or other

. retirement income benefil except as

specifically permitted by the final
regulations,

.Several comments requested that a
provision be added to state that death
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form of an annuity to the beneficiary. . .
" have the oplion to take the poliey -
© are revised to permit sciticment ofa h{e_

-annuity where the treatment of the-

.. where the interest element in the ~ . 7

~ the regulations, both on mdllers ol

. Regulations
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‘benefits paid by a sell-funded plan are
eligible [or exclusion [rom the gross
income oI the beneficiary under seclion
101{a) of the Code. This issue is not
addresscd in these regulations, which
arc intended 1o clarify the provisions of
scction 501(c)(9) and not to resolve
income ax or other issues that may

- arise under other scclions of the Code.

“Finally, several comments suggested
that the regulations should be revised to
allow the proceeds of life insurance
policies provided through a scction _
501(c)(9) organization to be settled in the

even where the beneficiary does not
proceeds in a lump sum. The regulations, |

insurance policy in the form of an

annuity is the same as if the annuity- had____
been taken in licu of a lump sum, that is, .

periodic annuily payment is includable
in the recipient’s gross income.

léﬂeclive Dates

Several comments requested a delay

_in the effective date of final regulations,

particularly because of difficulties in
mecting the “employee control” and
*discrtmination™ tests discussed above.
The “employee control” test, however,
has been modified in the fashion
requested by most commenters. The
discrimination rules have been revised
to reflect the concept of
“disproportionate benelits” contained in
the 1969 proposed regulations and the
concept of “disproportionate™. itself has
been clarified in a way requested by
many commenters. Consequently, the
effeclive date of the final regulations
has not been changed.

Drafting Information

The principal author of this reguratmn ‘

_is Kimley R. Johnson of the Employee

Plans and Exempt Organizations

Division of the Office of Chief Counsel,
Internal Revenue Service. However, *
personnel from other offices of the =~~~
internal Revenue Service and Treasury. -
Department participated in developin'g e

substance and style. .

Adoption of Amendments to tbe

Accordingly, 26 CFR Part 1 is
amended by adding the following new
sections immediately afier § 1.501(c)(8)-
1

are in furtherance of providing such

. - henefits. and
* organization inures,.other (han by
._pa:agraph (c} of this sechion, tn the:

ipdividual.-

- employees’ beneficiary assoclationy:

- for membership is definnd by reference-
‘to objective standards thatconsiizateamw

_membership in a laboer wim

.. pne or more colleé
. _agreements. In aud

..onge or more empthay
- geographic locale v

" purposes of an o

" Employees of a lat - °

(BPR)  1-12-81
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§ 1.501(c)(9)-1 Voluntary employees’
beneficiary associations, In general,

To be describied in section 501{c)(9) an
organization must meet all of the
following requirements:

(a) The organization is an employees’
association,

(b} Membership in the association is
voluntary,

{c} The organization provides for the
payment of life, sick, accident. or other
benefits to its members or their
dependents or designated beneficiaries,
and substantially all of its operations

D

(d) No part'of the nel cammgsof the
. payment of the benefits referred fo i

benefit of any pnvate shaeh(yme_p m{ - —

FE50HCH)-2 Membmﬁ;g’ﬁ-r:rmhmr T."‘_‘ S e

employees,; voluntary association of
employses,

(a) Membership—{1)} In general. The
membership of an organization
described in section 501(c¢)(9) must
consist of individuals wha become
entitled 1o participale by reason of their
being employees and whase eligibility.

employment-related common bond
among such individuals. Ty preaily. those
eligible for membership in an
organization descnbcd in section
501(c)(9) are defined by relerence to a
common employer [of alolaled
emﬂmraw under one or
more collective bargaining agrecments

(with respect to benefits provided by
reason of such agrecneniind. 13 -

membership in onc or e
national or internationat labe
For example, membweis’
association might.v
employees of a purti
‘to employees in sp
classifications woit
employers al specit
who are entitled t

same line of busiee
shure.an employm
which their emples -t

considered to shar - °%
related common b2 T
the union, and envy ™Y’ e e
association will be -
an employment-te!

AL T

§ e

, D.C. 207
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with members of the association.
Whether a group of individuals is
defined by rcference 1o a permissible
standard or standards is a question to
be determined with regard to all the
facts and circumstances, taking into
account the guidelines set forth in this

paragraph. Exemption will not be denied.

merely because the membership of an
association includes some individuals
who are not-employees (within the
meaning of paragraph (b) of this

seclion). provided that such individuals

_ share an employment-related bond with -

the employe&members Such

" individuals may include, for example, -

- the proprietor of & business whosa

.. employces are members of the. . s

" ‘association. For purposes of the -~
.-~ preceding two sentences; amassocistio
" .. will be considered ta be composed of -

employees if 90 percent of the total ~ =

- membership of the association on one

day of each quarter of the association's
taxable year consists of employees
(within the meaning of paragraph (b) of
this section).

(2) Restrictions—{i) In general.

- Eligibility for membership may be

restricted by geographic proximity, or by
objective conditions or limitations

-reasonably related to employment, such

as a limitation to a reasonable
classification of workers, a limitation
based on a reasonable minimum period
of service, a limitation based on
maximum compensation, or a

' requirement that a member be employed

on a full-time basis. Similarly, eligibility

* -for benefits may be reslricted by
-objective conditions relating to the type
* or amount of benefits offered. Any

objective criteria used to restrict
eligibility for membership or benefits
may not, however, be selected or

administered in a manner that limits

membership or benefits to officers,
shareholders, or highly compensated
employees of an employer contributing
to or otherwise funding the employees'
association. Similarly, eligibility for

. benefits may not be subject to-

conditions or limitations that have the
effect of entitling officers, shareholders,

-or highly compensated employees of an

employer contributing to or otherwise
funding the employees” association lo

-benefits that are disproportionate-in

relation to benefits to which other

- members of the association are entitled.

See § 1.501(c)(9)4(b). Whether the
selection or administration of objective
conditions has the effect of providing
disproportionate benefits to officers,
shareholders, or highly compensated

.employees generally is to be determined

on the basis of all the facts and
circumstances.

Approved F lease 2003/11/
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orgc"o_mriw In general the following

reSTriclions will not be considered to be
inconsistent with § 1.501(c}{9}-2{a){2)(i}
or § 1.501{c)(9)-4(b):

{A} In the case of an employer funded
organizaltion, a provision that excludes
or has the elfect of excluding from
membership in the organization or
parlicipation in a patticular benefit plan
employees who are members of another
-organization or covered by a different
plan. funded or contributed to.by the -

- -employer, to the extent that such other

- ‘erganization or plan offers similar

- benelits on-comparable | terms to the
excluded employees, - | -

orga nization, a provision that exclisdes :
-from membership. or limits the type or
-amount.of benefits provided 1o, .
individuals who are included in a unit of
employees covered by an agreement
which the Secretary of Labor finds to be
a collective bargaining agreement
between employee representatives and
one or more employers, if there is
evidence that the benefit or benefits
‘provided by the organization were the -

such employee representatives and such
employer or employers.

(C) Restrictions or conditions on
eligibility for membership or benefits

that are determined through collective

bargaining. by trustees designated
pursuant lo a collective bargaining
agreement, or by the collective:
bargaining agents of the members of an
association or trustees named by such
agent or agents.

/ID) The allowance of benefits only on
tondition that a member or recipient
contribute to the cost of such benefits, or
the allowance of different benefits
_based solely on dilferences in -
~-contributions, provided that those

- making equal contributions are entn!léd

to comparable benelfits.

/ {E) A requirement thata member (m_'____

a member's dependents) meeta . - ;
reasonable health standard re .ur'd to
eligibility for a particular benefit.

(F) The provision of life bencﬂts m

"' amounts that are a uniform percentage

of the compensation received by Lhe-

- individual whose life is covered.

"(G) The provision of benefits in the
‘nature of wage replacement in the cvenl
of disability in amounts that are a
uniform percentage of the compensation
of the covered individuals [either before
or alter taking into account any
disability benefits provided through
social security or any similar plan
providing for wage replacement in the
evenl of disability).

“with comparable life insutance benefits, X -
" also eslablishes end funds the X Corporation’

- Lile Insurance Trust. The Trust will not be
: 'dcscnbcd in section 501{c}(9) solely because *

“{B] In the case of an enmloyer finded.

Example (1} except-that the life insurance -
- ~bencfit provided to the non-unionized

(No. 324) R - 11

(3) Examples. The provisions of this
seclion may be illustraled by the
following examples:

Example {1). Pursuant lo a collective
bargaining agreement enlered into by X
Corporation and W, a labor union which
represents all of X Corporation’s hourly-puid
employces, the X Corporation Union Benefit
Plan is established to provide life insurance
benefits to employees of X represented by W.
The Plan is funded by contribulions from X,
and is jointly administered by X and W, In
order to provide its non-unionized employees '

ineligibie for exemption as an- orgnmz ation

membership is restricted to those Pmployees
-of X who are not members of W
Example (2). The Tacts arc the same ag i~

emplayees of X differs from the lif2 insurance
benelit providad to the unionized empluyees
of X pursuant to the collective hargaining
agreement. The trust will not be ineligible for
exemption as an organization described in
section 501(c)(9) solely because the life

- insurance benefit provided (o X's

nonunionized employees is nol same as the

| * life insurance benefit provided to X's
subject of good faith bargajning between .

unionized employees,

Example (3). S corpuration eslubhshed a
plan to provide health benefits 1o all its
employees. In accordance with the provisions
of the plan each employee may secure

-insurance coverage by making an election

under which the employce agrees to
contribule periodically to the plan an amount
which is determined solely by whether the

- employre elects a high uption coverage or a

low option coverage and on whether the
employee is unmarried or has a family, As an
alternative, the employee may elect high or
low options, sclf only or self and family, -
coverage through a local prepaid group
medical plan. The contribulions required of
those electing the prepuid group medical plan
also vary wilh the type of caverage selecled,
and diffcr from those required of employees
electing insurance. The difference between
the amount contributed by employees

. electing the various coverages and the actual

. cost of purchasing the coverage is made up
. through contributions by 5 to the plan. and o
under the plan, S provides- dppm\munlely lne
“same proportion of the cost for cach -

coverage. Tu fund the plan, S established an

 arrangement in the aature of a trust under
- applicable local lawe andrcontribiutes 21

employee contributions, and alt amounts.

which by the terms ol the plan it is reguised. B

to contribute, to the trust The terms of the
plan do not provide for disproportionate
benefits to the employees of § and will not be
considered m(‘on;nslenl with § 1.501(c){8)-
2a)2)().

Example (7). The facts are the same as in
Example (3) except that, for those employecs
or former employces covered by Medicare,
the plan provides a distinct coverage which
supplements Medicare bencfits. Eligibility for
Medicare is an objeclive condition relating to
a type of benefit offered, and the provision of
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separate coverage forthose eligible for
Medicare wil} not be considered incansistent
~with § 1.501(c}{9)-2(2)(2)(i):

(b) Meaning of ' employee" Whether -

an'individual is an “employee” is
determined by reference to the legal and
bona fide relationship of employer and

- employee. The term “employee™

includes the following:

(1) An individual wha is considered

an oyee:

_‘r%)/?mwmploymcn! tax purposes
nider Subtitle C ol the Internal Revenue -

Code and the regulations thereunder, or
fii) For purpases of a collective
bargaining agreement,

whether or not the individual could

-~ qualily as an employee under applicable

common law rules. This would include
any-person who is considered an

- ~employee for purposes of the Labor
. -.Management Relations. Act of 1947, 61 -
- Stat. 136, as amended 29 U S.C.141

(1879). _
{2)-An individual who became entitled

to membership in the association by
reason of being or having been an
emplayee. Thus, an individual who
would otherwise qualify under this
paragraph will continue lo qualify as an
employee even though such individual is
‘on-leave of absence, works lempomnly
for another employer or as an
independent contractor, or has been

(for example. in the form of deductions
from pay) as the resull of membership in
the association. An employer is not
deemed to have imposed involuntary
membership on the employee if
membership is required as the result of a
collective bargaining agrecement or as an
incident of membership in a labor
organization.

(3) Of employees. To' be described in
this section, an organization must be
controlled—

(i) By its membership,

{ii) By indcpendent lruslee(s) (such as
a bank), or

{iii) By trustees or other fiduciaries at

-[least some of whom are designated by,

or on behalf of, the membership.
Whether conlrol by or on behalf of the |
membership exists is a question to be

-determined with regard to all of the

facts and circumstances, but gt.nerally
prése €n the mem ership (either
directty or through 11s representalive)
€tects; appoints or otherwise designates

a person of pefsons lo setve as chiel
operating officer(s), administrator(s), or

{rusteefs) ol the orpanization. For
purposcs ol his paragrapﬁ an

organization will be considered to be
controlled by independent trustees if it
is an loyee welfare benefit plan”,
as defmegm section 3(1) of the

terminated by reason of retirement,

_ disability or layoff. For example, an

individual who in the normal course of
employment is employed intermiltently
by more than one employer in an
industry characlerized by short-term
employment by several different
employers will not, by reason of
temporary unemployment, cease to be
an employee within the meaning of this
paragraph.

(3) The surviving spouse and
dependents of an employee (if, for
purposes of the 90-percent test of
§ 1.501(c)(9)-2(a)(1) they are considered
to be members of the association).
of voluntary

associatj,
$sociation To be described in section
-501(c)(9) and this section there must be

‘an entity, such as a corporalion or trust

established under applicable local law,
having an existence independent of the
member-employees ar their employer.

{2) Voluntary. Generally. membershlp '

in an association is voluntary if an

- affirmative act is required on the part of

an employee to become a member rather
than the designation as a member due to
employee stalus. However, an
association shall be considered
voluntary although membership is
required of all employees, provided that
the employees do not incur a detriment

Employee Relirement Income Security
Act of 1974 (ERISA), and, as such, is
subject to the requirements of Parls 1
and 4 of Subtitle B, Title I of ERISA.
Similarly, a plan will be considered to
be controlled by its membership il it is
controlled by one or more trustees

designated pursuant to a collective

bargaining agreement (whether or not
the bargaining agenl of the represented
employees bargained for and obtained
the right lo participate in selecting the
trustees).

(4) Examples. The provisions of this

-seclion may be illustrated by the

following examples:

Example (1). X, a labor union, represents
all the hourly-paid employees of Y
Corporation. A health insurance benefit plan
was established by X and Y as the result of a
collective bargaining agreement entered into
by them. The plan established the terms and

conditions of membership in, and he benefits
to be provided by, the plan. In accordance

with the terms of the agreement, Y
Corporation is obligated to establish a trust
fund and make contributions therelo at
specilied rates. The trustees, some of whom
are designated by X and some by Y, are
authorized to hold and invest the assets of -
the trusl end 1o make payments on
instructions issued by Y Corporation in
accordance with the conditions conlained in
the plan. The interdependent benefit plan
agreement and trust indenture together create
@ voluntary employees’ beneficiary

association over which the employees posses
the requisite control through the trustees
designated by their representative, X.

Example (2). Z Corporation unilaterally
established an educational benelit plan for jts
employees. The purpose of the plan is to
provide payments for job-relaled educational
or tratning courses, such as apprenticeship

* training programs, for Z Corporation

employees, according to objective criteria set
forth in the plan, Z establishes a separate
bank account which it uses 1o fund payments
ta the plan. Contributions lo the account are
to be made at the discretion of and solely by

Z Corporation, which also administers the
plan and retains control over the assets in the -

fund. Z Corporation's educalional benelit .
plan und the related account do not
conslitute an association having an existence
independent of Z Corporation and therefore
do nol constitute a voluntary employees'
beneficiary ussociation

Example (3). A, an individual, ia the
incorporator and chief operating officer of
Lawyers' Bencliciary Association (LBA). LBA’
is engaged in the business of providing
medical beneflits to members of the
Association and their families. Membership
is open only to practicing lawyers located in
a particular metropolitan area who are
neither self-employed nor partners in a law

" firm. Membership in LBA is solicited by

insurance apents under the control of X

Corporation (owned by A) which, by contract

with LBA, is the exclusive sales agent.
Medical benelits are paid from a trust
account containing periodic *contributions®
paid by the members, together with proceeds
from the investment of those contributions.
Cantribution and benefit levels are set by
LBA_ The "members” of LBA do not hold

- meetings, have no right to elect officers or -

directors of the Associalion, and no right to
replace trusiees. Collectively, the subscribers
for medical benefils from LBA cannot be said
lo control the assoclation and membership ia
neither more than nor different from the
purchage of an insurance policy from a stock
insurance company. LBA is not a Volumary
employees’ beneficiary association.

Example (4). U corporation unilaterally
established a plan to provide benefiis o its
employees: In accordance with the provisions
ol the plan, each employee may secure
insurance or benefit coverage by making an
election under which the employee agrees to
contribute to the plan an amount which is
determined solely by whether the employee
elects a high option coverage or a low option
coverage and on whether the employee elects
self only or self and family coverage. The
difference between the amounli contributed
by employees elecling the various coverages
and the actual cost of the coverage is made
up through contributions by U to the plan. To
fund the plan, U established an arrangement

in the nature of a trust' under applicable local

law and ~ontributed all employee
contributions, and all amounts which by the

“term of the plan it was required lo provide to

the plan, to the trust. The trust constitutes an
“employee welfare benefit plan” within the
meaning of, and subject 1o relevant
requirements of, ERJSA. It will be considered
1o meet the reguirements of § 1.501(c)(9)-
2(e)(3).
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-§1.501(c)(9)-3 Voluntary employees’

benefliclary associations; tife, sick,
‘accldent, or other benefits.

(a) In general. The life, sick, accident,
or other benefits provided by a
voluntary employees’ beneficiary
association must be payable to its
members, their dependents, or their
designated beneficiaries. For purposes
of section 501(c){9), “dependent” means
the member's spouse; any child of the
member or the member's spouse who is
a minor or a student (within the meaning
ol section 151(e)(4)); any other minor
child residing with the member: and any
other individual who an association,
relying on information fumished to it by

- a member, in good faith believes is a
.person described in section 152(a). Life.
sick, accident; or other benefits may

" take the form of cash or noncash

" benefits. A voluntary employees’
beneficiary associalion is not operated
for the purpose of providing life, sick,
accident, or other benefits unless
substantially all of its operations are in
furtherance of the provision of such
benefits. Further, an organization is not -
described in this sectionifit =
‘systematically end knowingly provides
benefits (of more than a de minimis
amount) that are not permitted by
paragraphs (b}, (c), (d). or (e) of this
section.

(b) Life benefits. The term “life
benefits” means a benefit {including a
burial benefit or a wreath) payable by
reason of the death of a member or
-dependent. A “life benefit” may be
provided directly or through insurance.,
It generally must consist of current
protection, but also may include a right
to convert to individual coverage on
termination of eligibility for coverage
through the association, or & permanent
benefit as defined in, and subject to the

. conditions in, the regulations under
seclion 79. A “life benefit” also includes
the benefit provided under any life
insurance contract purchased directly
from an employee-funded association by
a member or provided by such an
association to a member. The term “life

" benefit" does not include a pension,
annuity or similar benefit, except that a
benefit payable by reason of the death
of an insured may be settled in the form

- of an annvity to the beneficiary in lieu of
a lump-sum death benefit (whether or
not the contract provides for settlement
in a lump sum).

(c) Sick and accident benefits. The
term “sick and accident benefits” means
amounts furnished to or on behalf of a
member or a member's dependents in
the event of illness or personal injury to
a member or dependent. Such benefits
may be provided through reimbursement
to a member or a member's dependents

. 1-12-81  (BERJproved Foffelease 2003/11/06,,G1A-RDP84-0069p00200170492-824) R - 13

for amounts expended because of illnass
or personal injury, or through the
payment of premiums to a medical
benefit or health insurance program.
Similarly, a sick and accident benefit
includes an amount paid to a member in
licu of income during a period in which -
the member is unable to work due to
sickness or injury. Sick benefits also

-include benefits designed to safeguard

or improve the health of members and
their dependents. Sick and accident
benefits may be-provided directly by an
association to or on behalf of members
and their dependents, er may be -

‘provided indirectly by an association

through the payment of premiums or
fees to an insurance company., medical
clinic, or other program under which

" members and their dependents are -

entitled to medical services or to other
sick and accident benefits, Sick ang -

accident benefils may also be fumished -

in noncash form, such as, for example,
benefits in the nature of clinical care
services by visiting nurses, and
transportation furnished for medical
care,

(d) Other benefits. The term “other
benelits” includes only benefits that are
similar 1o life, sick, or accident benefits.
A benefit is similar to a lile, sick, or
accident benefit ife

(1) It is intended to safeguard or
improve the health of a member or a
member's dependents, or.. . .

(2} It protects against a contingenc
that inlerrupts or impairs a member's
earning power,

. (e) Examples of “other benefits".
Paying vacatian benefits, providing
vacalion facilities, reimbursing vacation
expenses, and subsidizing recreational
aclivities such as athletic Jeagues are
considered “other benefits”, The
provision of child-care facilities for
preschaol and school-age dependents
are also considered “other benefits™,

.The provision of jeb readjustment
-allowances, income maintenance

payments in the even! of economic
dislocation, tempaorary living expense-
loans and grants at times of disasier
(such as fire or flood), supplemental
unemployment compensation benefits

(as defined in section 501(c)(17)(D}(i) of

the Code), severance benefits (under a
severance pay plan within the meaning

- of 29 CFR § 2510.3-2(b)) and education

or training benefils or courses (such as
apprentice training programs) for
members, are considered "other

benefits” because they protect against a

contingency that interrupts earning -
power. Personal legal service benefits
which consist of paymenta or credits to
one or more organizations or trusls
described in section 501{c)(20) are
considered “other benefits”. Except to

* commuling expénses, such as bridge -
- tolls or train fares, the provision of

" the provision of loaris to members 7

-following examiples: . -

.. the payment by T to V of a specified sumper . .

the extent otherwise provided in these
regulations, as amended from lime to
lime, “other benefits"” also include any
benefit provided in the manner
permitted by paragraphs (5) et seq. of
section 302(c) of the Labor Management
Relations Act of 1947, 61 Stal. 136, as
amended, 29 U.S.C. 186(c) (1979).

(f) Examples of nonqualifying
benefits. Benefits that are not described
in paragraphs (d) or (e} of this section

IO TP Y

-are not “other benefits”, Thus, “other

benefits" do not include the payment of L

accident or homeowner's insurance
benefits for damage to'property, the ~ =~ = "
provision of malpractice insurance.or

except in times of distress (as permitled”

by § 1.501(c)(9)-3(e)). "Other benefits” - .

also do not include the provision of -
savings facilities fer members. The term
“other benelits” does not include any -
benefit that is similar to a pension or
annuity payable at the time of
mandatory or voluntary retirement, or a
benefit that is similar 10 the benefit
provided under a stock bonus or profit-

- sharing plan. For purposes of section

501(c)(9) and these regulations, a benefit - . -
will be considered similar to that

provided under a pension, annuity, stock
bonus or profit-sharing plan if it

provides for deferred compensation that

- becomes payable by reason of the
_passage of lime, rather than as the result

of an unanticipated event. Thus, for -
example, supplemental unemployment
benefits, which generally become
payable by reason of unanticipated
layolf, are not. for purposes of these
regulations, considered similar to the
benefit provided under a pansion,
annuity, stock bonus or profit-sharing
plan.. :
(g) Examples. The provisions of this
section may be further illustrated by the -
Example {1). V was organized in ]
conneclion with a vacation plan created )
pursuant to a colleclive bargaining agrecment -
between M, a labor union. which represents..
certain hourly paid employees of T o
corporation, and T. The agreement calls for

hour worked by T employees who are
covered by the collective bargiining e e
agreemenl. T includes the smountsinmthe © -+ -~ - o.-.

. covered employecs’ wages and withholds

income and FICA taxes. The amounts are.
paid by T 1o V to provide vacation benefits
provided under the callective bargaining

_ agreement, Generally, each covered

emplovee receives a check in.payment of hia
or her vacation benefit diring the year
following the year in which contributions
were made by T to V. The amount of the
vacation benelit is determined by refcrence
to the contributions during tha prior year to V
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- by T on Luhalf of each employee, and is

-distribured in cash lo cach such employee. "

" the earnings on investments by V duning the

" Example 1. except.that each covered = 7

- discretion. to contribate-up to-an additional -
$1.000 each year to V. which agrees in_respect ..

- vesr preceding distribution are sufficient

after deducting the expenses af administering
the plan, each recipirnt of a vacation benefit
is paid an amount, in addition to the-
conlribulions on his or her behall. equal to
his/her ratable share of the net earmings of V
during such year. The plan provides a
vaciation benefit that constitutes an cligible
“other benefit” described in section 501(c)(9)
and § 1.501(x)(9)-3(e).

:Example (2). The facts are the same as in

emplovee of T is entitled. at his or her

- of such'sum ta pay interest at a stated rate -

enefit is distributed. ba addition. cach
- . amployce may clect 1o leave all or a portion.
- . elEis/Ber distribombls benefiton deposit= - -

[}

- fram-the time of comtribetion until the time at

which the contribuling employee’s vacalion

past the time of disiribution. in which case

 interest will continue to accrue: Brcause the
-plan more closely rescmbles a savings

arrungement than 4 vacation-plan, the benefit
pavable to the covered employees of T is not
a "vacation benefit” and is nol an eligible
“othet benefit” desceibed in section 501(c)(9)
and §1.501(c)(9)~3 (d) br {e). -

§ 1.501(¢)(9)+4 Voluntary employees’ -
beneficiary associations; inurement

(a) General rule. No part of the net

-earnings of an employees’ association

_ may inure 1o the benelit of any private

shareholder or individual other than
through the payment of benefits

permitted by §1.5011c)(9)-3. The

-disposition of property to. or the

performance of services for. a person for
less than the greater of fuir market value
or cost (including indirecl costs) to.the

_ association, other than as a life, sick,
-accident or other permissible benefit,

conslitutes prohibited inurement.
Generally, the payment of unreasonable
compensalion to the lrustees or
employees of the association, or the
purchase of insurance or services for
amounts in excess ol their fair market
value from & company in which ene or -

. more of the association's trustees,
- officers or fiduciaries has an interest,
-will constitute prohibited inurement. - -

Whether prohibited inurement has
occurred is a question to be determined
with regard to all of the facts and

eircumstances. taking into.account the.
guidelines sel forth in this section. The. -

guidelines and examples contained in :

this section are not an exhaustive list of -

the activities that may conslitule

_prohibited inurement, or the persons to

whom the association’s earnings could
impermissibly inure. See § 1.501(a)}-1{c).
(b) Disproportionate benefits. For
purposes of subsection (a), the payment
to any member of disproportionate
benelits, where such payment is not

pursuant to.ubjective and
nondiscriminatory standards, will not be
considered a benefit within the meaning
of §1.501(c){9)-3 even though the benefit
otherwise is one of the type permitied
by that section. For example. the
pavment to highly compensated
personnel of benefits that are -
disproportionate in relation to bencfits
received by other members of the
association will constitute prohibited
inurement. Also. the payment to_
similarly situated employees of benefits
that differ in kind or amount will

_constitute prohibited inurement unless -

the difference can be justified on the . -

~ basis of abjective and reasonable . .-
standards adopted by the associationor
. en the basis of standards adopted - -
" “pursuant lo the térms of a collective’
bargaining agreement. Ingeneral, - -
‘benefits paid pursuant to standards or

subject to conditions that do not provide
for disproportionate benefits to officers,
sharcholders, or highly compensated
employees will not be considered
disproportionate. See §1 501(c)(9)-2{a}
{2) and (3).

(c) Rebates. The rebate of excess

insurance premiums, based onthe ~ - .
morlaﬁly or morbidity experience of the ~

insurer 10 which the premiums were
paid, to the person or persons whose
contributions were applied to such
premiums, does not constitule
prohibited inurement. A voluntary
employees' beneficiary association may
also make administrative adiustments
strictly incidental to the provision of
benefits to its members.

{d) Termination of plan or d:ssalutlan
of assaciation. I will not constitute
prohibited inurement if, on termination
of a plan established by an employer
and funded through an association
described in section 501(c)(S). any assels
remaining in the association, after

- satisfaction of all liabilities to existing ..

beneficiarjes of the plan, are applied to
provide, either directly or through the
purchase of insurance. life. sick, '
accident or other benefits within the

“meaning of § 1.501{c)(9)-3 pursuant to .~ !
. criteria that do not provide for

disproportionate benefits to officers,

- shareholders, or highly compensated

employees of the employer. See

§1.501{c](9)-2{=)(2]). Similarly.a . . -
distribulion to members upon the ™~ -

dissolution of the association will not
conslitule prohibiled inurement if the
amount distributed to members are
determined pursuant to to the terms of a
collective bargaining agreement or on
the basis of objective and reasonable
standards which do not result in either
unequal payments to similarly situated
members or in disproportionate
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payments 1o officers, shareholders, or
highly compensated employees of an
employer contributing to or otherwise
funding the employees' association.
Except as otherwise provided in the first
sentence of this paragraph, il the
associalion’s corporate charter, articles
of assaciation, trust instrument, or other
written instrument by which the
association was created, as amended
from time to time, provides that on
dissolution its assels will be distributed
te its members’ contributing employers,

- or if in the absence of such provision the -

~Jaw of the state in which the association -
was cregled provides for such.
distribution to the eontribuling
émplovers, the association is not

.

- descnbed in section 501(c){9).

{e) Example: The provisions of’ (his

" seclion may be.illustrated by the .

: “followmg example:

Example. Employees A, B and C, membcrs
of the X voluntary employees’ beneficiary
association, are unemployed. They receive
uncmployment benefits from X. Those lo A
include an amount in addition to those
provided to B and C. to provide for A's
vetraining. B has been found pursuant to

-. objective and reasonable standards not to
qualify Tor the retraining program. C, although
eligible for retraining benefits has declined.
X's additional payment to A for retraining
does not conslitute prohibited inurement.

§ 1.501(c)(9)-5 Voluntary employees’
beneficiary associations; recordkeeping
requirements.

- (a) Records. In addmon to such other
records which may be required (for
example, by section 512(a)(3) and the
regulations thereunder), every

_ organization described in section
501(c)(9) must maintain records

" indicating the amount-contributed by
each member and contributing
employer, and the amount and type of
benefits paid by the organization to or
on behalf of each member. _

(b} Cross reference. For provisions
relating to annua!l information returns

~ with respect lo pavments, see section
6041 and the regulations thereunder.

D,

§1.501(c)(9)-6 - Veluntary employees’ ~
~ beneliclary associations; benefits includible
In gross income,
(a) In general. Cash and noncash
- benefits realized by a person o account
of the activities of an organization
described in section 501(c¢)(9) shall be

" included in gross income to the extent

- provided in the Internal Revenue Code

- 0f 1954, including, but not limited to,
seclions 61, 72, 101; 104 ond 105 of the
Code and regulations thereunder.

(b) Availability of statutory
exclusions from gross income. The
availability of any statutory exclusion
from gross income with respect to

3
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coritributions to, or the payment of
benefits from, an organization described
in section 501{c)(9) is determined by the

. statulory provision conferring the

exclusion, and the regulations and
rulings thereunder. not by whether an
individual is eligible for membership in
the organization or by the permissibility
of the benefit paid. Thus, for example, if
a benelil is paid by an employer-funded
organization described in section
501{c)(9) to a member who is not an
“employee”, a statutory exclusion from
gross income that is available only for
“employees” would be unavailable in

' "thecase of a benefit paid to such

individual. Similarly, the fact that. for

. - example, under some circumstances

~ educational benefits constitute “other _
~ benefits” does not of itself mean that _
~-such benefits are eligible for the

- . exclusion of either section 117 or section
. 127oftheCode. . 7" 70

§1.501(c)(9)-7 Voluntary employees’
beneficiary associations; section 3(4) ot
ERISA

The term “voluntary employees’
beneficiary assoctution” in section
501(c)(9) of the Internal Revenue Code is
not necessarily coextensive with the

-ferm “employees’ beneliciary
ssociation™ as used in section 3(4) of
he Employee Retirement Income
ecurity Act of 1974 (ERISA), 29 U.S.C.
002(4), and the requirements which an
rganization must meet to be an
mployees' beneliciary association”
ithin the meaning of section 3(4) of
ISA are not necessarily identical to
the requirements that an organization

ust meet in order to be a “voluntary
employees' berreficiary assaciation”
ithin the meaning of section 501(c)(9)
of the Code.

§1.501(é)(9)-8. VOlun:éry'employees'- :
beneficiary associations; effective date. _
- (8) General rule. Except as otherwise

~ provided in this section, the provisions .
of §§ 1.501(c)(9)-1 through 7 shall apply’
with respect to taxable years beginning

. after December 31, 1954. .

“" 7(b) Pre-1970°taxable years. For
taxable years beginning before January
1, 1970, section 501(c}){9){B) {relating to
the requirement that 85 percent or more
of the association's income consist of
amounts collected from members and
contributed by employers), as in effect
for such years, shall apply.

(c) Existing associations, Except as

.'...'Q',..
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otherwise provided in paragraph (d), the
provisiorrs of §§ 1,501(c)(9)-2(a)(1) and
(¢)(3) shall apply with respect to taxable
years beginning after December 31, 1980.
W(;I%?cﬂvely-bargoined plans. Ta
the case of a voluntary employees’
beneficiary association which recelves
contributions from one or more
employers pursuanl to one or more
collective bargaining agreements in
efféct on December 31, 1080, the
provisions of §§ 1.501(c)(9)-1 through 5

shall apply with respect to taxable years -
beginning after the date on which the.. .- . -
. agreement terminates (determined

without regard to any extension thereof
agreed to afler December 31,1980), .
{e) Notwithstanding paragraphs (c})-

may choose to be subject to all or a

and (d) of this section, an organization” = - - 5 Fer

portion of one or more of the provisions * =~ 7

- .of these regulations for any taxable year-.

beginning after December 31, 1954.
(Sec. 7805 of the Internal Revenue Code of

- 1954 (68A Stat. 917; 26 U.S.C. 7805))

William E. Williams,
Acting Commissioner of Internal Revenue,

Approved: December 30, 1960,
Emil M. Sunley,

. Acling Assistant Secretary of the Treasury,

" LETTER FROM LEON IRISH, OF CAPLIN & DRYSDALE, TO IRS ON MASTER AND"
PROTOTYPE PLAN ADOPTION AND AMENDMENT PROCEDURES, AND IRS RESPONSE

October 10, 1980

Assistant Commissioner of Internal Revenue

- Employee Plans and Exempt Organizations

Internal Revenue Service
1111 Constitution Avenue, N. W,
Washington, D. C. 20530

ATTENTION:. William Posner
Special Assistant to the
- Assistant Commissioner

Re: Master and Prototype Plan Amendment Procedures

. Dear Mr. Posner: - . -

Pursuant to section 4.06 of Rev. Proc. §0-20,

1980-26 L. R.B. 7 (June 30, 1980), we request general in-

formation concerning certain procedures for giving notice
with respect to the amendment or adoption of corporate
master or prototype pension and profit~sharing plans and
obtaining determination letters from the Iaternal Revenue
Service (the “Service™) with respect to such plans.

Rev. Proc. 79-28, 1979-1 C. B.. 569, establishes
simplified procedures under which, inter alia, sponsors
of master or prototype plans may recquest opwmion letters
in connection with amendments made to such plans to sat-
Isfy final regulations issued under ERISA. */ Section 6.0l
of Rev. Proc. 79-28 provides that an employer adopting
such amendments should not request, and will not receive,
& determination letter on such amendments if the sSpansor-

‘ing organization of the plan has received a favorable opin-

*/ The Employee Retirement income Security Act of
1973, Pub. L. No, 93-406, 88 Stat. 829,

Published by THE
Approved

for: letter on the amerdments fromi the Service. Under
section 6.02 of Rev. Proc. 79-28, the employer is treated
as having received a favorable determination letter with
respect to such final regulations amendments so long as
the conditions of section 6.04 have been satisfied. One of
these conditions, paragraph 3 of section 6,01, is that
proper notice must have been given to interested parties.
Section 7.0l states, in relevant part, that notices to in-
terested parties must satisfy the general requirements
for notice to interested partics as set forth in Rev, Proc,

75-31, 1975-2 C.B. 551, cxcept that, in the case of adopt~ ©
ing employers referred to in section 6. 01, adoption of the -

plan amendments shall be treated as an application for a

.determination letter. '

Section 3, 02 of Rev, Proc, 75-31 requires that
notice to interested. partics, 'if posted or given in person,
be given seven to twenty-one days before the application
for a determination letter is made, Section 3, 03 lists - :
the information that must be contained in the notice, in-
cluding various deaclines for communting. . Each of these
deadlines is & specified number of days after the applica-

tion for determination is received by.the District Director.

Since, in the case of master or prototype plans as to
whiclh a favorable opinion letter has been issued with
respect to final regulations amendments, section 7.0) of
Rev. Proc, 79-28 rreats the adoption of such amendments
by the employer as an application for a determination
letter for purposes of the notice to interested parties,
the seven (o rwenty-one day period and 211 of the deadlines
for commenting with respect to such plans are to be
measured from the date of employer adoption.

However, Rev, Proc. 80-30, 1950-5I.R.B. 7
(June 30, 1980), section 16,03, declares Rev, Proc, 75-
31 to be superseded. Paragraph 3 of sccrion 15.01 of
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